
FAMILY LAW DEPARTMENT FACTSHEET – DIVORCE 

What is a Divorce? 

“Divorce” is the process of dissolving a marriage and it is usually started 

in your local County Court. The process itself is very paper-based and 

rarely do parties attend at Court to deal with the Divorce itself, more 

commonly attendance at Court is to deal with issues of finance or 

concerning children. 

Most Divorces take about 6 months to complete but this can vary and 

often the process takes longer where there are issues about financial 

settlement and children to resolve. The process is ended with the 

“Decree Absolute”, which is the final decree of Divorce, bringing both the 

marriage and the proceedings to a conclusion. 

There is another process called “Judicial Separation” which follows similar 

lines but this process will not dissolve the marriage and is commonly used 

where there is some objection to the concept of Divorce, for example for 

religious reasons. 

Who can apply for a Divorce? 

Either party to a marriage can apply for a Divorce but you must have 

been married for at least 12 months and you must be satisfied that the 

marriage has broken down irretrievably. In addition, either you or your 

spouse must be living within the jurisdiction of England and Wales at the 

time that the Divorce is started. There are complicated rules that 

surround the issues of Residence and Domicile that we can advise you 

about should the need arise. 

What are the grounds for Divorce? 

There is in fact only one ground for Divorce and that is that there has 

been an irretrievable breakdown of the marriage (i.e. there is no chance 

of you and your spouse reconciling) but you must then rely on one of 5 

“facts”. 

Adultery 

You could rely on this fact if your spouse had had sexual intercourse with 

a person of the opposite sex. If you wish to rely on this fact then either 

your spouse will have to be prepared to admit the act of adultery or you 



will have to prove the adultery to the Court. However, if you live with your spouse for 6 

months or more once you have discovered the instance of adultery, you will not be able 

to rely on this fact. 

Behaviour 

Often termed “Unreasonable Behaviour”, this fact can be relied upon if you consider 

that your spouse has behaved in such a way that makes it impossible for you to continue 

in the marriage.  Such behaviour need not be violent in nature, although sometimes this 

is the case, and may include other behaviour that you have found unreasonable. Your 

spouse need not agree with what you say about their behaviour to allow a Divorce to 

progress on this basis but, again, if you continue to reside with your spouse for 6 months 

or more after the last instance of their behaviour then you will not be able to rely on this 

fact. 

2 year separation 

You can only rely on this fact if your spouse agrees that a Divorce should progress on this 

basis. Your separation need not necessarily be physical, i.e. you don’t need to have been 

living in separate houses but you must show in that case that you have lived separately, 

albeit under the same roof. This might include eating meals separately, doing separate 

washing, socialising separately, sleeping in separate bedrooms etc. If you and your 

spouse live together as a couple, for example because you attempt reconciliation, for 

more than 6 months in the 2 year period then you will have to start the 2 year period 

again or rely on another fact. 

5 year separation 

This fact does not require your spouse’s consent. However, your spouse may delay or 

oppose a Divorce taking place in reliance on this fact if they consider that they will suffer 

financial hardship as a result. 

Desertion 

This fact is rarely relied upon as a result of the other available facts but it may be 

considered if your spouse has effectively abandoned you without any good reason. You 

must be entirely blameless if you are to rely on this fact. 

What is the procedure? 

The person who starts the Divorce is known as the “Petitioner” and the other party is 

the “Respondent”. If any 3rd party is named in the Petition, which can happen in the 

case of adultery, although it is not necessary, then they are called the “Co-Respondent”. 



The Petitioner sends several documents to the Court to start the process. Firstly, a 

completed “Petition”. This is the document that sets out the fact that you intend to rely 

on and, in the case of a behaviour Petition, the details of your spouse’s behaviour. 

Secondly, if there are children born to the parties or perhaps children of one party who 

have been treated as children of the family within the marriage, the Petitioner sends a 

“Statement of Arrangements for the Children”. This document sets out the 

arrangements for the children in terms of their health, education etc. and any 

agreement that there is as regards where the children are living and their Contact with 

the other parent. As well as sending these 2 documents, the Petitioner must send the 

marriage certificate to the Court and all of the documents are sent with a Court fee of 

£410 to start the Divorce proceedings. 

The Court then processes the papers and posts to the Respondent a stamped copy of 

the Petition and Statement of Arrangements with an “Acknowledgement of Service 

form”. The Respondent will need to complete, sign and return this form to the Court 

and on it they may indicate that they have received the papers and their view as regards 

the Petition. The Respondent will have a limited time to do this and if they don’t comply 

then the Petitioner will need to consider appointing a process server or Court Bailiff to 

hand-deliver the papers to the Respondent. 

Once this has been done, and assuming that the Respondent is not defending the 

Divorce, the Petitioner will be able to apply for the “Decree Nisi”. This is the first Decree 

of Divorce and granted once the Court is satisfied that the fact being relied upon has 

been sufficiently established. To apply for the Decree Nisi the Petitioner will sign a 

simple application form and complete and sign a statement.  This statement confirms 

the content of the Divorce Petition and that nothing has changed. These documents are 

sent to the Court and, once again, are processed. The Court will then issue a “Certificate 

of Entitlement” and, if there are children, a “Section 41 Certificate”. The first of the 2 

certificates will set down a date on which the Decree Nisi will be granted and clarify if 

the Court is to consider making an Order for costs against the Respondent. There is 

normally no need to attend at Court on the day of pronouncement of the Decree unless 

there is a dispute as regards who should pay the costs of the Divorce. The second of the 

certificates clarifies whether the Court considers that it needs to intervene in terms of 

arrangements concerning the children or not. If sufficient information has been given in 

the Statement of Arrangements form and there are no concerns as regards the 

children’s welfare then it is unlikely that the Court will want to intervene. 

Finally, 6 weeks and one day after the Decree Nisi is pronounced, the Petitioner can 

apply for the “Decree Absolute”. This is the final Decree of Divorce, bringing the 

marriage to an end. There is a straightforward application form to complete to apply for 

this Decree. There are certain circumstances in which the Petitioner might delay 



applying for the Decree Absolute, for example, if financial matters remain unsettled - 

particularly if there are Pensions in dispute. If the Petitioner doesn’t apply for the 

Decree Absolute then the Respondent may do so 4 ½ months after the grant of Decree 

Nisi. 

What if we have financial matters to resolve? 

Negotiation and discussions about settlement of marital finances ordinarily take place 

throughout the Divorce proceedings either between parties directly, through attendance 

at Mediation or via solicitors’ correspondence. This should not delay the Divorce process 

particularly, although consideration has to be given to whether the Decree Absolute 

ought to be delayed and, even where there is agreement between the parties about 

settlement terms, the Court cannot approve any agreement or make any order 

concerning financial matters until the Decree Nisi has been granted. 

It is important for financial agreements to be encompassed in a Court Order to make 

them legally binding. Please ask for our Financial Settlement Factsheet for more 

information. 

What effect will my Divorce have on my Will? 

If you have a Will then you should always ensure that it is up to date and should 

generally review its terms every 5 years.  Review of any Will is especially important on 

separation, whilst going through the Divorce process as, understandably, you may no 

longer wish to make provision for your spouse. It will not be sufficient simply to revoke 

your Will because whilst you remain married (i.e. before the grant of Decree Absolute) if 

you were to die without a valid Will your spouse would be likely to inherit the vast 

majority, if not all, of your estate as your widow/widower.  

If you choose not to alter the terms of your Will during the Divorce process you should 

be aware that the pronouncement of Decree Absolute will have the effect of deleting 

any reference to your spouse from your Will, as executor or beneficiary. Your Will should 

therefore be re-done on Divorce. 

If you require further advice or wish to discuss your circumstances and our innovative 

costs solutions please contact Louise Chipchase on 01905 731 731 or at 

l.chipchase@wwf.co.uk  


